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Second  Section 


Wiretaps:  static  on  the  line? 


rights  does  the  federal 
government  have  to  'bug’  elec¬ 
tronically  people  in  the  I  nited 
States?  What  right  do  people 
have  not  to  be  'bugged’?  The 
Monitor  correspondent  cov¬ 
ering  the  controversial  Ellsherg 
trial  in  Los  Angeles  —  which  in¬ 
volves  a  government  wiretap  — 
takes  a  probing  look. 

Hy  Cuxtis  J.  Sitomer 


power  to  protect  the  security  of  the  nation 
under  constitutional  mandate  —  particularly 
against  foreign  intruders.  And  it  is  likely  they 
will  stress  that  existing  congressional  legisla¬ 
tion  (the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968)  actually  authorizes 
warrantless  wiretaps  under  certain  condi¬ 
tions. 

This  law  —  which  makes  necessary  court 
orders  for  electronic  surveUlance  —  makes 
an  exception  for  gathering  foreign  in¬ 
telligence  Information. 

It  also  contains  this  disclaimer:  “Nor  shall 
anything  contained  in  this  chapter  be  deemed 
to  limit  the  constitutional  power  of  the 
President  to  take  such  measures  as  he  deems 
neces.sary  to  orotont  thp  TTniteH 


Watergate  apartment  and  office  complex  in 
Washington  was  being  bugged  by  at  least  two 
men,  now  indicted,  who  had  former  links  with 
the  White  House.  Pollsters  report  the  issue  is 
too  complex  for  many  voters,  who,  they  say, 
regard  politics  cynically  as  a  dirty  business 
anyway. 

Compliance  reported 
At  the  same  time,  the  Justice  Department 
says  it  has  complied  with  the  Plamondon 
decision,  and  has  halted  all  domestic  taps  of 
the  kind  the  court  decision  outlawed.  In 
several  cases,  such  as  that  of  the  young 
militant  Leslie  Ann  Bacon,  the  government 
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THfC  IMPOSING  WHITE  STEPS.  THE 
marble  columns,  the  scrupulously 
neat  halls  where  never  a  scrap  of 
waste  paper  or  a  speck  of  dirt  is  allowed  to 
linger,  the  high-ceilinged  courtroom,  the 
newly  contoured  high  bench,  the  black  robes 
of  the  justices.  .  .  . 

It’s  the  eye  of  a  hurricane:  the  Supreme 
Court  of  the  United  States  in  Washington, 
D.C.  And  it  is  about  to  demonstrate  anew  just 
why  its  deceptiveiy  quiet  appearance  masks 
one  of  the  biggest  power  centers  of  the  nation. 

In  the  past  20  years,  some  of  the  fiercest 
currents  of  American  life  have  swirled  up 
those  steps  and  into  that  courtroom.  This 
month,  another  will  try  to  follow:  the  enor¬ 
mously  controversial  issue  of  electronic 
"bugging”  and  whether  the  federal  govern¬ 
ment  is  entitled  to  make  use  of  it  —  and  if  so, 
how  and  when. 

Once  again,  the  vehicle  for  drama  and 
headlines  will  be  the  famous  Pentagon 
papers. 

Trial  halted 

On  a  defense  petition,  the  trial  of  Dr.  Daniel 
Ellsberg  and  Anthony  J.  Russo  in  Los 
Angeles  was  brought  to  a  startling  halt  in 
early  August  —  just  after  jury  selection  was 
completed.  Messrs.  Ellsberg  and  Russo  are 
charged  with  conspiracy,  espionage,  and 
grand  theft  in  connection  with  their  dis¬ 
closures  to  the  press  of  top-secret  govern¬ 
ment  papers. 

At  issue  is  the  wiretapping  of  a  defense 
lawyer  or  a  member  of  the  defense  team 
(precisely  who  is  not  known).  Justice  Depart¬ 
ment  prosecutors  admit  to  the  tap.  But  they 
say  it  had  no  bearing  on  the  Elisberg  case, 
did  not  involve  personally  Dr.  Ellsberg  or  Mr. 
Russo  —  and,  in  addition,  is  not  subject  to 
recent  restrictions  making  a  court  order 
mandatory  for  domestic  wiretapping. 

This  last  point  means  that  the  tap  —  which 
as  late  as  July  24  was  described  by  chief 
attorney  for  the  Justice  Department  David  R. 
Nissen  as  still  in  place  —  is  related  to  bugging 
foreign,  as  distinct  from  domestic.  Individ¬ 
uals.  The  government  has  said  a  third  party 
is  involved  —  that  the  listening  device  was 
already  in  place  "where  the  United  States 
,  has  had  a  lawful  interest  in  what  is  going  on. " 

1  Keview  possible 

[  -After  trial  Judge  William  M.  Byrne  Jr. 
I  denied  a  requested  hearing  on  the  matter  and 
La  U  S.  district  court  panel  upheld  him  on 
f  appeal,  U.S.  Supreme  Court  Associate  Jus¬ 
tice  William  O.  Douglas  stayed  the  entire 
K^se  pending  a  possible  review  by  the  court, 
tin  other  words,  the  court  must  decide 

it  will  tbo 


X  i&c  ucitiiiae  • 

Lawyers  for  Dr.  Ellsberg  say  they  will 
argue  that  a  landmark  decision  in  June  by  the 
court  —  that  bugging  domestic  political 
suspects  without  a  warrant  is  illegal  —  ought 
to  be  extended  to  surveillance  of  foreign 
agents. 

The  decision,  by  a  vote  of  8  to  0,  with 
Associate  Justice  William  H.  Rehnquist  ab¬ 
staining,  was  in  the  Plamondon  case.  Law¬ 
rence  (Pun)  Plamondon,  a  member  of  the 
left-wing  White  Panthers,  was  accused  of 
bombing  a  Central  Intelligence  Agency  office 
in  Ann  Arbor,  Mich.  The  government  admit¬ 
ted  he  was  the  subject  of  a  wiretapping.  Two 
lower  courts  ruled  that  the  surveillance,  done 
without  a  court  order,  was  unlawful.  They 
ordered  that  full  disclosure  of  the  overheard 
conversations  be  made.  The  Supreme  Court 
upheld  them.  Left  open  was  the  legality  of 
government  snooping  involving  foreign 
agents  or  powers  now  the  Pentagon  papers 
case  focuses  on  this  very  issue,  among 
others. 

In  Plamondon,  Nixon  administration  law¬ 
yers  argued,  in  a  losing  cause,  that  tapping 
"dangerous"  radical  groups  was  permissible 
under  the  President’s  broad  powers  to  guard 
against  internal  subversion.  In  fact,  this 
point  of  view  has  been  the  official  line  of 
federal  authorities  since  World  War  II  - 
particularly  during  the  terms  of  Presidents 
Franklin  Delano  Roosevelt,  Harry  S.  Tru¬ 
man,  and  Lyndon  B.  Johnson.  Each  of  these 
chief  executives  from  time  to  time  authorized 
the  Justice  Department  to  set  up  wiretaps  in 
some  domestic  security  cases  without  obtain¬ 
ing  court  permission. 

In  writing  the  opinion  in  the  Plamondon 
case.  Associate  Justice  Lewis  F.  Powell  Jr. 
leaned  hard  in  support  of  privacy  rights  of 
citizens  under  the  Fourth  Amendment  of  the 
U.S.  Constitution. 

"The  price  of  lawful  public  dissent  must  not 
be  a  dread  of  subjection  to  an  unchecked 
surveillance  power,”  he  held.  "Nor  must  the 
fear  of  unauthorized  official  eavesdropping 
deter  vigorous  citizen  dissent  and  discussion 
of  government  action  in  private  conversa¬ 
tion.  For  private  dissent,  no  less  than  open 
public  discourse,  is  essential  to  our  free 
society.  ..." 

Sixth  Amendment  issue 

Dr.  Ellsberg’s  lawyers  also  indicate  they 
will  focus  on  a  Sixth  Amendment  con¬ 
stitutional  issue  dealing  with  the  right  of  a 
client  to  effective  assistance  from  his  lawyer. 

In  other  cases,  the  court  has  held  that 
direct  wiretapph^S  of  a  defendant  must  be 
court  sanctioned  or  at  least  later  subject  to 
judicial  scrutlnjU^P  determine  its  leealitv 


bugging  in  detecting  crime  and  threats  to 
national  defense. 

In  April  of  last  year.  President  Nixon  told 
the  American  Society  of  Newspaper  Editors 
that  the  total  number  of  taps  (since  he  took 
office  in  1968)  for  national  security  purposes 
have  been  "less  than  50/ayear.” 

And  Justice  Department,  FBI,  and  other 
federal  law  enforcement  officials  have  since 
insisted  that  electronic  surveillance  is  now 
used  more  and  more  sparingly  and  with 
extreme  caution  in  regard  to  citizens’ 
privacy  rights. 

"We  interpret  the  (June)  decision  broadly. 
We  have  taken  off  all  taps  that  conflicted  with 
it.  And  we  wouldn’t  put  on  a  questionable 
one,"  the  Justice  Department’s  A.  William 
Olson  told  this  correspondent  in  Washington. 
Mr.  Olson  is  an  assistant  attorney  general  in 
charge  of  the  department’s  internal-security 
division. 

However,  some  observers,  based  on  recent 
experience,  are  very  cynical  about  this 
official  evaluation.  They  point  to  definite 
trends  of  an  upswing  in  the  use  of  electronic 
surveillance  for  national  security  and  other 
purposes  since  the  passage  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  in  1968. 
And  they  stress  there  is  little  to  show  for  it. 

Dr.  Herman  Schwartz,  professor  of  law  at 
the  State  University  of  New  York  and  a 
national  authority  on  the  legal  aspects  of 
wiretapping,  insisted  in  an  interview  that  the 
government’s  own  statistics  indicate  that 
"wiretapping  is  not  very  useful,  much  less  a 
necessary,  tool  of  law  enforcement ;  that  it  is 
extraordinarily  expensive;  that  relatively 
few  convictions  are  linked  to  wiretapping; 
and  that  of  those  few  convictions,  an  almost 
negligible  number  have  been  for  serious 
crimes.  ...” 

Committee  probes  practices 

Late  last  year,  a  U.S.  Senate  subcommittee 
on  administrative  practice  and  procedure, 
probing  the  matter  of  non-court-ordered 
electronic  surveillance,  was  advised  by  its 
chairman.  Sen.  Edward  M.  Kennedy  (D)  of 
Massachusetts,  that  his  correspondence  with 
the  Justice  Department  and  others  revealed 
that:  (1)  the  number  of  federal  wiretapping 
devices  installed  without  court  authorization 
is  substantially  greater  than  the  executive 
branch  has  led  the  public  to  believe;  (2)  the 
average  duration  of  such  devices  is  many 
times  longer  than  the  average  duration  of 
court-approved  devices;  (3)  as  a  result  the 
total  amount  of  federal  electronic  eaves¬ 
dropping  without  court  permission  exceeds 
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uuiueauc  security  cases  without  obtain¬ 
ing  court  permission. 

In  writing  the  opinion  in  the  Plamondon 
case.  Associate  Justice  Lewis  F.  Powell  Jr. 
learned  hard  in  support  of  privacy  rights  of 
citizens  under  the  Fourth  Amendment  of  the 
U.S.  Constitution. 

The  price  of  lawful  public  dissent  must  not 
be  a  dread  of  subjection  to  an  unchecked 
surveillance  power,”  he  held.  "Nor  must  the 
fear  of  unauthorized  official  eavesdropping 
deter  vigorous  citizen  dissent  and  discussion 
of  government  action  In  private  conversa¬ 
tion.  For  private  dissent,  no  less  than  open 
public  discourse,  is  essential  to  our  free 
society.  ...” 


Sixth  Amendment  issue 


Dr.  Ellsberg’s  lawyers  also  indicate  they 
will  focus  on  a  Sixth  Amendment  con¬ 
stitutional  issue  dealing  with  the  right  of  a 
client  to  effective  assistance  from  his  lawyer. 

In  other  cases,  the  court  has  held  that 
direct  wiretapping  of  a  defendant  must  be 
court  sanctioned  or  at  least  later  subject  to 
judicial  scrutiny  to  determine  its  legality 
However,  so.far,  this  stipulation  has  not  been 
extended  to  lawyers  and  legal  advisers. 

Pentagon  papers  defense  lawyers  stress 
that  without  this  protection,  lawyers  - 
fearing  their  conversations  are  being  over¬ 
heard  -  could  be  impeded  in  effectively 
pleading  their  clients’  causes. 

The  court  prepares  to  announce  its  decision 
against  a  mixed  background  of  headlines  and 
simmering  controversy. 

On  the  one  hand,  public  interest  in  bugging 
as  an  issue  appears  to  be  high.  On  the  other, 
political  polls  indicate  the  majority  of  voters 
do  not  consider  as  a  reason  for  voting  against 
President  Nixon  the  arrest  of  five  men  under 
conditions  indicating  that  the  Democratic 
National  Committee  headquarters  in  the 


*■  ( precisely  who  is  not  known ) .  Justice  Depart¬ 
ment  prosecutors  admit  to  the  tap.  But  they 
say  ii  had  no  bearing  on  the  Ellsberg  case, 
did  not  involve  personally  Dr.  Ellsberg  or  Mr. 
Russo  —  and,  in  addition,  is  not  subject  to 
recent  restrictions  making  a  court  order 
mandatory  for  domestic  wiretapping. 

This  last  point  means  that  the  tap  —  which 
as  late  as  July  24  was  described  by  chief 
attorney  for  the  Justice  Department  David  R. 
Nissen  as  still  in  place  —  is  related  to  bugging 
foreign,  as  distinct  from  domestic,  individ¬ 
uals.  The  government  has  said  a  third  party 
is  involved  —  that  the  listening  device  was 
already  in  place  "where  the  United  States 
has  had  a  lawful  interest  in  what  is  going  on.  ” 

Heview  possible 

After  trial  Judge  William  M.  Byrne  Jr. 
denied  a  requested  hearing  on  the  matter  and 
a  U.S.  district  court  panel  upheld  him  on 
appeal,  U.S.  Supreme  Court  Associate  Jus¬ 
tice  William  O.  Douglas  stayed  the  entire 
case  pending  a  possible  review  by  the  court. 

In  other  words,  the  court  must  decide 
whether  it  will  accept  the  Ellsberg  petition 
for  its  own  final  review. 

The  court  could  virtually  shut  down  all 
circuits  on  domestic  and  foreign  wiretapping 
conducted  by  the  FBI  and  other  federal  law- 
enforcement  agencies.  However,  many  legal 
observers  believe  the  court  would  not  go  that 
far ,  It  would  be  more  likely,  they  say,  to  curb 
Indiscriminate  tapping  by  rulings  that  would 
help  spur  strict  congressional  guidelines  for 
electronic  eavesdropping. 

Here’s  how  the  arguments  might  be  put  to 
the  justices,  as  pieced  together  from  inter¬ 
views  in  recent  weeks: 

The  prosecution: 

Government  lawyers  indicate  they  will 
argue  that  the  President  has  the  Inherent 


" . .  “  otctLiaucB  uluicate  mat 

“wiretapping  is  not  very  useful,  much  less  a 
necessary,  tool  of  law  enforcement;  that  it  is 
extraordinarily  expensive;  that  relatively 
few  convictions  are  linked  to  wiretapping; 
and  that  of  those  few  convictions,  an  almost 
negligible  number  have  been  for  serious 
crimes.  ...” 

Committee  probes  practiees 

Late  last  year,  a  U.S.  Senate  subcommittee 
on  administrative  practice  and  procedure, 
probing  the  matter  of  non-court-ordered 
electronic  surveillance,  was  advised  by  its 
chairman.  Sen.  Edward  M.  Kennedy  (D)  of 
Massachusetts,  that  his  correspondence  with 
the  Justice  Department  and  others  revealed 
that;  (1)  the  number  of  federal  wiretapping 
devices  Installed  without  court  authorization 
is  substantially  greater  than  the  executive 
branch  has  led  the  public  to  believe;  (2)  the 
average  duration  of  such  devices  is  many 
times  longer  than  the  average  duration  of 
court-approved  devices;  (3)  as  a  result  the 
total  amount  of  federal  electronic  eaves¬ 
dropping  without  court  permission  exceeds 
the  eavesdropping  with  judicial  approval. 

Senator  Kennedy  is  now  trying  to  deter¬ 
mine  whether  this  situation  has  substantially 
changed  since  June’s  U.S.  Supreme  Court 
decision  limiting  domestic  taps. 

Justice  Department  officials,  as  might  be 
expected,  strongly  oppose  the  legal  prohibi¬ 
tion  of  wiretapping.  “It’s  an  effective  tool, 
which  is  available  to  other  nations,”  Assis¬ 
tant  U.S.  Attorney  General  Olson  says 
“Without  it,  the  United  States  would  be  at  a 
disadvantage.” 

Mr.  Olson  suggests  that  In  the  light  of 
recent  court  decisions  (and  pending  litigation 
on  foreign  taps).  Congress  should  adopt 
remedial  legislation  that  would  spell  out 
warrant  procedure  for  national  security  taps. 
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